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*  IN THE HIGH COURT OF DELHI AT NEW DELHI

% Date of Judgment: 5" October, 2018
+  LPA 540/2018, 38254-38257/2018 & 38261/2018
HEMANT KUMAR ARYA ; o.... Appellant
Versus w
SANGEET NATAK AKADEMI & 6130 Respondents |
+  LPA280/2018, C.M.Nos.20476-20480/2018
CHANDRANSHU MEHTA . Appellant
Versus C
SANGEET NATAK AKADEMI & OrRS. .. Respondents

* W.P.(C) 5645/2018, C.M.N05.2204O!2018, 39391-39393/2018

CHANDRANSHU MEHTA ..... Petitioner
Versus -
SANGEETA NATAK AKADEMI ANDYANR. ... Respondent :

Present:  Mr.S.Hari Haran, advocate for the appellant in item no.l.
Mr.Pankaj Mehta, MrRKMehta and Ms.Shweta  Suni,
advocates for the appellant and petitioner in items no.3 and 4.
Mr.Rajesh Gogna, CGSC along with Ms.Liy Gangmei,
Mr.Akhilesh Kumar and Mr.Upender Sai, Advts. for Ministry
of Culture & Sangeet Natak Akademi in all the matters with
Mr.Subhash Dutta, Consultant, Ministry of Culture and
Mr.Surender Singh Rawat, Senior Clerk, Sangeet Natak
Akademi.

Mr.Naveen Kumar Raheja, Adv. iligh* Court Legal Services
Committee for respondent no.4 in item no:3. :
Ms.Saroj Bidawat, advocate for UOL in item no.4.
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G.S. SISTANI, J. (ORAL)

C.M.38261/2018 (delay) in LPA 540/2018

1.

The present application has been filed by the appellant for condoriation
of delay in re-

filing the present appeal. i
2. Th .

ere is no opposition to the prs_.yér made in the application.

Accordingly, the delay of 82 days i'n're-ﬁling the present appeal is

condoned, '

3. The application stands disposed of.

C.M.39391/2018 (delay) in W.P.(C) 56452018

4. The present application has been ﬁled. oy the appellant for condonation
of delay in filing counter affidavit on bshalf of respondent no.1/Sungeet
Natak Akademi.

5.

There is no opposition to the proyer made in the application.

Accordingly, the delay of 27 days in filing the counter affidavit is
condoned. ' | '

6. The application stands disposed of.

C.M.Nos.38258, 38259 & 38260 of 2018 (exemption) in LPA 540/2018
CM 20480/2018 (exemption) in LPA 280/2018 -

C.M.39393/2018 (exemption) in W.P.(C) 5645/2018

7. Exemptions allowed, subject to all just xceptions.

8. Applicaﬁons stand disposed of. .

C.M.38255/2018 (impleadment) in LPA 540/2018
C.M.20477/2018 (impleadment) in LPA 280/2018
C.M.38256/2018 (permission) in LPA 540/2018

9. All the applications are allowed subjest to all just exceptions.

LPA 540/2018 & C.M.38254/2018 (s'_tf;ﬁv) & C.M.38257/2018 (addl.

documents)
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LPA 280/2018 & C.M.20476/2018 (stay)
W.P.(C) 5645/2018 & C.M.22040/2018 (stay) & .M.39392/2018 (addl.
documents) ' '

10. Two Letter Patent Appeals being LDPA 54012018 & LPA 280/2018

arising out of a common order dated 20.04.2018 passed by & Single
g WP(C) No

Judge of this Court and a writ petition bearin
the order dated

5645/2018, in which challenge has been laid to

20.04.2018, have been heard together. Common arguments have'been

addressed and thus, the same are b:;-.-'i[ng disposed of by a common

judgment.

11. Tt may be noted at the outset, that W,P.(C) 3660/2016 was instituted

by one Sh.Manoj Kumar against Sangeet Natak Akademi (hereinzfter

referred to as ‘the Akademi’) and others to set aside the result dated

23.05.20.15 for the post of Junior C_lerk-cum-Typist was allowed.

Learned Single Judge by an orde: dated 20.04.2018 passed the

following order:

“In this petition, quashing of Pesult of 23rd May, 2015 i
sought by the petitioner.
Learned counsel for respondént-Ai’__(ademi submits as under: -

“The Akademi have received & letter from Ministry of
Culture about the action taken on the basis of letter dated
16.042018, issued by the Ministry of Culture, has’
reconsidered the stand taken by the Akademi before the
Hon’ble High Court of Delhi ‘and has realized that the
procedure of appointment was nbt in consonance with the
recruitment rules of the SNA and the presence of the,
representative of the Ministry of Culture was a prerequisite
in -the process of appointment. Also, the committee was

Chaired by Smt. Helen Acharya, Acting Secretary, whereas

as per RRs the committee was cupposed to be Headed by

i Y .
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LPA Nos.540 & 280 of 2018 & IV.P.(C) S645/2018 ey th AN

Deputy Secretary (F&A). Morcover, the composition of the
Selection Committee was supposec. to be chaired by Deputy
Secretary (Finance & Accounts) b it was chaired by Smt.
Helen Acharya, the then Acting Secretary.”

In view of stand taken as aforesai<, impugned Result of 23rd
May, 2015 is declared to be null and void. Needless to say,
petitioner would be at liberty to apply afresh and scek age
relaxation in case the post in question is sought to be filled by
respondent-Academy. -

With aforesaid observations, this petition is disposed of.”

It may be noted that the appellants being Chandranshu Mehta &nd

Hemant Kumar Arya, who were the successful candidates, were not

in the writ petition filed by Manoj
d R-3 in LPA

impleaded as a party
Kumar/respondent no.4 in the LPA. 280/2018 an
540/2018, who was also a departmeital candidate but was declared
unsuccessful. The basic ground urged by Manoj Kumar was that the
process of selection was bad in law and against the recruitmentlru[es
for the reason that a nominee of the Ministry of Culture (hereinafter
referred to as ‘the Ministry’) was non‘._'j present at the time of selection
and interview. During the pendency of the writ petition, the Akademi
received a letter from the Ministry ththt.'.the procedure for appointment
of Junior Clerk-cum-Typist was " not in consonance with the
recruitment rules of the Akadellni and the presence of the
represe-ntative of the Ministry was "f pre-requisite in the process of
appointment of Junior Clerk-cum-TypT‘ist. The order dated 20.04.2018
had a direct impact on the rights of the two successful candidat::s who

have filed the present inter-court appeals besides Manoj Kumar who

& e b= COPY !
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LPA Nos.540 & 280 of 2018 & W.P.(C) 5645/2018

has also filed a scparate writ petition. The necessary facts which are
required to be noticed for disposal of ali the three matters are as under.
The respondent no.1 had published a1 advertisement on 06.12.2014
for filling up two posts of Junior C'ark-cum-Typist. The appeliants
made an application for the same. ; They received letters from the
respondent no.l on 07.05.2015, calling upon them to appear in the
written test/typing test/interview on 23.05.2015. Both the appeliants
had appeared in the written test, typing test and interview conducted
by the Akademi on 23.05.2015. Both the appellants were offered the
post of Junior Clerk-cum-Typist by a communication dated
03.06.2015 and received an appointm;.ht letter from the Akademi on
25.08.2015. Pursuant to the appoim’inﬂunt letters, they continued to
work at the designated post upto April, 2018 when the impugned order
was passed. Meanwhile, on 05.02.2016, W.P.(C) 3660/2016 was filed
by Manoj Kumar, who has been arrayed as respondent no.4 in LPA
280/2018 and R-3 in LPA 540/2018. During the pendency of the writ
petition, simultaneously, the appellgnts_successfully completed their
training in accounts matters, passed toe Hindi typewriting examination
organized by the Central Hindi Traiﬁ@ng, Institute, completed beginner
Tibetan Language Course from Tibet House, passed the Indufj:tion
Training Course conducted by Central Translation Bureau (CTB) énd
passed the Comprehensive test 0;.'1 RTI Act conducted By the
Administrative Reforms Department.: 'Government of NCT of Delhi.
By an order dated 20.04.2018, the leamed Single Judge of thié Court
declared the result dated 23.05.2015 33 null and void. Thereafter, the

appellants received termination letters on 09.05.2018. Counsels for

5 coeY
Rk ”‘“On onYy
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| lhat" the appellants had made

¢ submittec

to the adverti‘.sement published. They had
ping test and interview on 23.05.2015-
cttefs. They success
ademi diligently an
that the appellant
which may h
an be blamed
r concealed any

 fabricated.

the appellants hav

applications puréuant

peared for the written test, 1y
fully compi(‘ied

d'to their best

ap
They were issucd appointment I
g and worked at the Ak

s have further conten'rj'.ed

count of any irrg'gularity,

their trainin
s cannot be

ability. Counsel
ave been

made to suffer on ac
¢, this

taken place in the selection process néither they ¢
andidates had eithe
{ which was forged O

hand in the selection

is not a case where the ¢

information or relied on any documen
process

It is further contended that they 'had o
and merely because & representative - ¢ the Ministry Wa3 not pIré

round to declare their app

submit that any interna

sent

that alone cannot be a g ointment to b null
| arrangement

and void. Counsels further
between the Akademi and Ministry cannot stand in the way of the

rticularly, when the appetlants

ntment of the appellants, more pa

nued to work for three ycas's-and in case,
d suffer irreparable 10ss and their

appol
have conti
are declared null and void, they wou

their appointm=nts

rights would be adversely affected. - It is also contended that the
of the

impartiality of the selection committee is not in doubt and most

candidates who participated in the selection process were from out of

town. Itisalso contended that the Akaziemi had informed the Ministry

about the date of the interview and as per the stand of the Akademi,
upon verbal instructions received the Akademi conducted the

interviews in the absence of any _r."lepresentation of the Ministry.

Moreover, the Minutes of the Meeting, copy whereof has been placed

Page 6 of 24
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- i
on record, would show that all the memters of the selection commuittee

. . L or
had signed the Minutes and endorsed ih€ result. Leameq counsels 0

d before this Court that merely

the appeilants have also strongly urge
z_mnot

3 i — s c
because a representative from the Munstry was not present, it

1€ i in the
be held to be fatal as the presence of “1¢ representative was not in th
refofe, cannot be said that there was

form of a subject expert and the
o ' it cari be

any illegality or irregularity in the sele stion process- At best, 1t €@
' ; o ' ing on

said that the manner of selection was improper. There 15 nothing

he candidates Were ineli
ria and thus, in order

r of the learned Single

gible or did not

record to suggest that t |
to balance the

otherwise meet the eligibility crite
udge

equities and to mould the relief, the o-de

is required to be sct aside. In support of their submissions, counsels

relied upon 7vidip Kumar D
ported in (2009) 1 sCcC 768, more

for the appellants have ingal & 0":5' v
State of West Bengal & Ors 1¢
ularly, paras 31,36, 41, 44 & 4§,|v'\r_hich read as under:

31. It was stated that several vacancies are still there in the
cadre of Medical Technologists and almost all the appellaris
can be accommodated by the . State authorities. It was,
therefore, submitted that the appeals deserve to be allowed hy

issuing consequential directions.

partic

36. The leaned counsel for the Siate stated that 66 persons
have been retained who were selected and appointed. Initially,
they were not made parties and were continued in service. BY
now they have completed about ten years. He fairly stated that
‘1 the circumstances, this Court may direct the authorities that
those candidates who are similarly situated to 66 persons who .
are protected and who are in the merit list above those 56
candidates may be ordered to be appointed inasmuch as there
are several vacancies. He, however, submitted that the said
bénefit may be extended only to those candidates who have
approached the Court by filing original applications, writ

LPA Nos.540 & 280 of 2018 & W.P.(C) 5645/2018 Page Tof 24
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petitions and by making grievance before this Court. The |
candidates who had not approachzd the Tribunal, the High.
Court and this Court have no right to make any grievance.
Hence, the applicants who have sought impleadment in the
present proceedings for the first time cannot claim the benefit
which the appellants herein have :izimed. It was, therefore,
submitted that an appropriate direct‘on may be issued so that
no prejudice will be caused to those employees who Wwere
vigilant of their rights and who are otherwise qualified and
eligible on the basis of protection granted to 66 employees-

41. Regarding protection granted *o 66 candidates, from the
record it is clear that their namus were sponsored by the
employment exchange and they were selected and appomted in
1998-1999. The candidates who w=re unable to get themselv’es
selected and who raised a grievance and made 2 con}p{am'?
before the Tribunal by filing applications ought to have joned
them (selected candidates) as rsspondents in the original
application, which was not done. In any case, SOome of th;m
ought to have been arrayed as respondents in a “representatlVs
capacity”. That was also not done. The Tribunal was,
therefore, wholly right in holding that in absence of selected
and appointed candidates and without affording opponunity uf
hearing to them, their selection cou'd not be set aside.

44. True it is that the High Court, in the first round, directed
the Tribunal to reconsider the ma:ter of 66 candidates who
were selected and appointed observing that the Tribunal haa
not assigned any reason for granting protection. With respect,
it was not factually correct. The Tribunal had recorded
reasons, namely, that they had been seiected and appointed,
they were working since the date of their appointment; they
were not joined as respondents ard no opportunity of hearing-
was afforded to them and in their absence and without
observing principles of natural Fustice and fair play, their -
appointment could not be set asidg. - i

49, In Munindra Kumar v. Rajiv'Govil [(1991) 3 SCC 368 :
1991 SCC (L&S) 1052 : (1991).16 ATC 928] the selection
comprised of written test, group discussion and oral interview

iy g?:o?“’

(uEs =7 only
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The relevant rule fixed 40% of total marks for group
discussion and oral interview (20% each). Though this Court
held fixation of marks as arbitrar, being on higher sider it
refused to set aside selection made on that basis since selectior
had already been made, persons V/ere selected, appointed and
were in service.” _
bmit that since the candidates

. y ;e
have served for about 3 years, they have gained sufficient experllen
o, in this backdrop; their services

14. Learned counsels for the appellants £u

and are even eligible otherwise. Thu

zase of State of Andhra Pracesh
988 (supp) SCC 562.in 2

should not be terminated.

15.  While relying on the judgment in the
& Anr..V. Dr.Mohanjit Singl and Qrs. 1
case of.a University, where the eniire selection process had been

scheduled and fixed but the same Wz hot adjourned when one of the

members of the UGC failed to send & member within time when the

interviews were conducted. The d{?éiqion rendered by 2 Division
Bench of this Court in case of Kavita Meena & Ors. Vs. Government
of National Capital Terrifoiy ofpeﬁgi & Ors. in WP.(C) 2674/2012
reported in 2012 (130) DRJ 429?(DB) has been relied upon wherein it
was held that the interview cannot be held to be invalid on account of
the fact that some of the members wer;l? hot present. [ 8

16. Mr.Gogna, counsel for the Akademi md for the Ministry submits that
the entire selection process stands vitiated on account of the fact ll‘,hat a
representative of the Ministry was no"..‘present at the time of interv.ew.
He suEmits that the Akademi haq--informed the ministry by a
communication dated 20.05.2015 about the interviews and reaufésted

for a representative to remain present: 'Relying on the original record

received by him, Mr.Gogna submits that the letter of 20.05.2015 was

b

it ; N
LPA Nos.5 g TR cOF
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placed before the Deputy Secretary -un 21.05.2015 and thereafter,

before the Joint Secretary on 23.05.2015. The Joint Secretary. had
short to make available a

e the Director .on

made an endorsement that the time was too
representative. The file was then put up befor

25.05.2015 (23" and 24" October, 2015 being holidays) W
of the test was OVer: He

ho made an

endorsement that as to whether the da‘e also

reast 7 days’ notice should be
Ministry. Yet
‘date

made an endorsement that ordinarily ot

given to ensure presence of a representative from the
y toe Director on the sams2

another endorsement was made b
ﬂad been held and if yes, v/hy

enquiring as to whether the intemew:

was the interview held in the absence of the representatlvc cf the

srzpared on 28. 05.2015 by the j
on 03.06.2015 seeking an |

d in the absence of

Ministry. Another draft letter was
Ministry and sent to the Akademi .
explanation as to why the interviews were conducte
of the Mmlstry Reminders were also icsued.

s wer: issued on 11.06.2016 to the

the representative
Meanwhile, show cause notice

successful candidates, in response thereto, the candidates asked the

respondents to await the decision in t§1e case of Manoj Kumar, which

was pending.

17.  Mr.Gogna, counsel for the Akademi md Ministry as also Mr. Ra} 2ja,
counsel for Manoj Kumar, respondent no.4 have submitted that the
entire selection process was not ‘cnly irregular but also -iilegal.
Reliance is placed on the recruitrient rules in support of- their
submissions that the constitution of th> Committee for conductizig the
interviews comprised of two Deputy_'E,lecretaries to be nominated by
the Secretary and one representéﬁve ffom the Ministry apart from the

by
. -{OP"[
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5 were conducted and it

Secretary. Counsels submit that the iﬁterview
o ensuré that @

seems that the sole object and de51gn was t
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at once the date ©
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o days before. the

he sclsction is
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sence. Itis contende th
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mec’ merely tw

of a representatl
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interview and
Mr.Gogna contends tha £ the recruitment rules is
fan

impartiality in the pro

d the presence ©

cess 01
dispel any

to ensure
df(n'y reqmrement to

ntative was a mand
rtiality, besides the 1

have been ignored on the premise of retired emplo
in the process of sele,ction who was subsequently

external represe

notion of bias or impa

ecruitment rules €

Mr.Gogna also contends

macks of some deep

ner of selection.

participated
kademi

employed by the a
that a complete examination of t}w-' record S

as a consuliant.

legality in the man

of irregularity and 1
t no.4 submits that th

anoj Kumar/responder
m under Right t0 Info
Court, wh."h show th
ary dnd the result doe
nembers Learned coO
f the Court t0 the resu]t

e documents

rmation Act (RTD) and the

element

Counsel for M

were obtained by hi
same Were handed over in
y the officiating Secret
e selection commltte\
drawing the attentlon 0
r the post @ ot Junior Clerk-
0 marks in the typing
respondent 1O- 4 further

im under RTI also

at the result wés only
signed b s not bear the
signatures of th ut ‘f'_el for
the respondents while
iled to show that fo

s who had secured

cum-Typist even

so comp
test .'_ware

those person

interviewed. Counsel for Manoj mumaﬂ

mits that the calculation sheets obtamed by hi
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show ‘
how the same to be incomplete as the total number of marks secgred

by each candidate was not filled up. It is, thus, contended that the

Ministry was fully justified in declaring the entire process to be null

ought to be relied

and void. Mr.Gogna submits that thr; judgments s
the focts of

upon by leamed counsel for the appel: ants do not apply to

the present case as the underlying princ iple laid down in the judgment

is that the external representative was July informed about the date

e was given which is 2

fixed for the interview and sufficient notic
condition, not fulfilled in the preseﬁt- case for th
conducted on 23.05.2015.

18. The Ministry was informed by

e interview tC be

a co-;ilmunication dated 20.05.2015,

which would have been received by e Ministry in the latter haif of

the day. By the time, the file was put up th

21.05.2015 before the Deputy Secretary and on 23.05.
ich time without waiting for any res

Learned counsel for the respondents also

e very next day j.e. on
2015 before the

Joint Secretary by wh ponse. the
interviews were conducted.

submit that the entire procedure; of corductmg of the interview is not

beyond suspicion and the process ol nelectlon is in doubt wkich is

evident from the fact that the compﬂd’flon of the result does not bear

the signatures of the members 01 the selection commlttee

Furthermore, such candidates who had secured 0 marks in the typing
examination, were also interviewed, which would show complete non-
application of mind as such persons- should not have been called for

interview and even if they were preﬁent they should not have been

interviewed.
ey ED fﬂp{ o
b (B9} 5 . onW
: ?rnf 3 S .kM :
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and carefully € smined

19.  We have heard learned counsel for thr partics
pearing

the record and the submissions made by learned counsels ap

for the parties.
20. The basic facts are not in dispute that an adverti

for the post of Junior Clerk-cum-iy;nst by t
d for the written

Jmned the post-

he Sangeet i
test,

Akademi on 06.12.2014; the appellarts appeare

typing test and interview; they were sslected and they
les, the selection

F&A) SNA: (2)
) and (3) @

It is also not in disputé that as per the recruitment It

Deputy Secretary (

Secretaries (o be nomir ated by the Secretary

f Culture.
Aclr-rm requested the
ation dated 20. 05.2015 for the

| file shows * shiat the

21.05.2015; Joint

committee was 10 comprise of (1)

two Deputy

representative from the department 0
ministry for

21, It is also not1 in dispute that the Ak
ng a nominee by a communic

providiz
e held on 23. 05.2015. l'he origina

interview fo b
"“ment on

52015 and the Director, made
d taken by the Akademi and

g Director who has heen 1mp1eaded as a pa;ty in
| from the Joint Secretary

Deputy Secretary made an endor

ean endorsement 0N 25.0

t on 25.05. 2015. The 5tan

ecretary mad
an endorsemen

by the officiatin

persofn - was that she had taken. appteva

verbally. An impression Was also created as if the ministry agreed
with the Akademy conducting interviews without a representati,ve and

ing of writ petition by ]\f;aneg Kumar, the ministry jssued

only upon fil

the communication declaring the plaeess to be null and void. To

examine this aspect of the matter we had called the original record

which shows that the minjstry was:not happy with the manner the

akademi conducted the selection for the post of Junior Clerk cum-

LPA Nos.54f) & 280 of 2018 & W.P.(C) 5645/2018 P ;-; f 24
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SO (Akad)
US (Akad)

Dir (Akad)

What was the level of MoC
selection Committee meetings he
put on the existing file for such rejue :

2. Do the RRs for the above post specify
of the Selection Committee? '

Pl. add a copy SdJ- _!
21.5.2015

. |
ative for simi-ar

'« represent ;
B s may 9%

Id in the past? Thi

sts from SNA. »
the compositior

US (Akad)

SO (Akad) d e |
Ref.Dir (Akad) note on pre-p g
It has been confirmed from <0 (Admn.), SNA;l Th_’;i:1 ;ﬁ
Under Secretary from the Ministry used to attend simM’Y’
Selection Committee Meetings he'd in SNA 1n the past. o
The RRs for the said post hav2 been called for from SN/

and a copy is placed below. The somposition of the Selectinn

Committee (Col.12) indicates as under: ,
‘A representative from tke Department of Culture

Dir (Akad) may please s&. _
(C N Malhotra)
Consultant

S(j (Akad)
US (Akad)

Submitted to me today. Date of test — 23.5.2015 is already
over. May be treated as closed unless and until a further
communication in the matter is revived. So and centerc
(illegible) have to be more cautious in future. They have to he

proactive.
Dir (Akad) T Sd./-
% 25.05.2015

) o ,
O .

J,_.:;;"Ep " o®mphasis added)

SRttty :

T e
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Typi
St The orig;
- he Original communicatior; _
OIsement of the Deput nicatiori dated 20.05.2015 bears the

the fi y Secretary. ‘There are continuous notings in

le i
L, thl’&e i .
notings dated 21.05.2015, and two notings dated

25.05 ;
2015, which we reproduced below:

“No.F.4/10,2015-Akad
Gt?vernment of India
Ministry of Culture

gub.: Selection to the post of Jr.Clerk-cum-Typist in
angeet Natak Academi. :

PUC....p.1/c _ _

Sf}ﬂgeﬂ ‘Natak Akademi has informed this Ministry th.at
application were invited for filling up of two posts of Jr.Cleik-
cum-Typist (Unreserved) through _advertisement released 1n
the print media. A Committee ccm prising of officers of SNA
was constituted and it shortlisted 3! eligible candidates for the
said posts. SNA has informed that a typing test/written test
and interview will be held on 23.05.2015 (Saturday) as per the

following details:

Date Reporting Time - Time of test Venue -
23.5.2015 1030 AM - .11.00 AM SNA -

The SNA has stated that as per Recruitment Rules, there
shall be one representative from the Ministry of Culture as 60
of the members of the Selectipn. Committee. They have
ested that an officer from the Ministry of Culture may bt

requ

noniinated for inclusion as a member of the said Selection

Committee. 5
see for nomination of an

JS (Akad) may please
officer from the Ministry of Culiu

re as a member of the s=zid

Selection Committee.
o Sd./-
21.5.2015
o (C N Malhotra)
()>/ ?\! Consulltant

Page 14 of 24
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Was the interview/test conducied by SNA as scheduled? If

9 : &
€S, Why was it done without WW?&
Also SNA must send similar recuests sufficiently in advanc

a f d
l—l‘l—r—uiwﬁ:_gt least ten working days prior to the schedul~d
date,
sd/-
25.05.201%
US (Akad)
SO (Akad) (emphasis added)

. kacemi.
22.  On 28.05.2015, a draft letter was prepared to be sent 10 the a

; is also
The fair letter was prepared on 01.06.2015. Note of 09.06.2015 s

reproduced below: |
“No.F.4/10/2015-Akac

PUC....p.6lc

Shri Srigopal Singh has sent an e-mail to Secy (CulturIe)
stating that selection process for zppointment to the posts of Jr.
Clerk-cum-Typist in Sangeet Natak Akademi has‘not be::en
followed as per RRs. He has brought the following to tae
notice of the Ministry. :

(i) Composition of the Sclection Committee is not in accordance
with the RRs; k .
(ii) Secretary, SNA who was the chairperson of the Selection
Committee influenced the other members of the Committee o

select candidates of her choice; .
It is doubtful that merit list was prepared in addition to other

irregularities made at the instance ot Secretary, SNA; and

This is not the only case. The Sectetary, SNA is making

promotions and appointments without following the

Government rules. ' '

He has further requested that ah"*',he records relating to the ..

selection process in /o the said posts may be called for an ~ -
examined in the Ministry.

LIA Nos.540 & 280 of 2018 & W.2.(C) 56452018 et o CG“N Page 15 of 24
LA -0 €17

el A
20 X S

Scanned by CamScanner



AS perr
Irem .
arks of JS (Akad) on the FR, we may ask Secy ‘.

urnish ; ,
please, comments in the matter as per DFA put up
Sd./-
(CN Malhotra)
SO ( Akad) Consultant
US (Akad)
May be signed at SO level
SO (Akad) |

Letter has been signed.”
the Ministry

d in the

23, . . 3

3. Reproducing file of Ministry’s notings would show that
was unhappy in the manner the mtemews were conducte

There is also nothing on record t0

onduct the mtervzews in

absence of their representative.
|

show that any oral instructions were glven to C

the absence of a representative of the. ministry. We also find, this

submission to be not convincing for iHe reason that the akademi a’ no

point in response to the queries raised by the ministry took up this plea

in their reply. There is also no othur explanation on behalf of the

akademi as to why the ministry was =:n0rmed at the last minute about

conducting of interviews. The counsels for the appellants have

strongly urged before us that a vested 1i ght was created in their favour

as they successfully completed their. 1 ammg and worked for almost

three years and thus, the termination letters should be set aside.

Especially, when no fault can be attributed to them. They were neither

parties to the constitution of the Committee nor is there anythmg on
record to show that any mampulatlon was done at their behest. -

24. In response to this submission, Mr. Gagna has submitted that onge the
Minist}*y had received information that the interviews were conccted

th coPY
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Rt -y
R

in the absence of any representatiV

Culture/Ministry. Show cause notices ware |
inue; as

11.06.2016. However, they Wwere a]]ov»/ed to contl

) i ition
candidates had responded by stating thiat the writ pett s
Thus, it is ot a cas€ of delay att ;

ed themseives a

Manoj Kumar was pending.

The respondents gatisfi

of the respondents.

i an
illegality and the itregularity i process

n the selee'tion

issued the show cause notices: ©
25, Paras G to M of the counter affidavit filed in the w.P.
are reproduced as under: | wesing
«G,  That vide OM dated ! .%Otlhe, ;;e B it OF
respondent informed the pclltl(}ﬂ;.l:l : ndranshu o was'

Shri Hemant Kumar Arya anc > .
i igment Rules and hen

not in accor

of Appoim‘ment was
process for filling UpP {hose two posts was 10

the SNA by making fresh advertiffled as p
Rules for the said post. _

of the OM. ated 18.10.2016 was also
Kumar Aryd and Shri Chandranshli-.

d both of them Were given liberty 1O
f the decision taken by

H. That the copy
sent to Shri Hemant
Mehta, the petitioner an
make represemation if any in respect O

the Ministry of Culture. -

Copy of the OM dated 18.10.2016, carrying the signature of
Shri Chandranshu Mechta, the petitioner in acceptance of the
said notice is being placed on fecord as “Annexure R1-3”

appearing on page no.78 to 79.

I T.hal vide OM dated 05.10.2016, the answering respondent
again called upon the petitioner 1O make representation in
respect of the decision of answéring respondent to make tll ;
selection process as null and void. ' )

1
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'(I;he OM dateq o5,
handranghy Meht

Co

Shﬁyc(f]i tf:; OM dated 05.12.201¢, carrying the signature of

o 'Il .al'lShL-l Mehta, the petitioner in acceptance of thﬁ:
notice is being placed on récord as “Annexure R1-4”

appearing on page no.30. 4 B

12.2016 was aiso duly received by Shri
aon06.12.2016, :

J. That vide letter dated 03.12.’2516, the petitioner herein
submitted reply to the OM dated 15.11.2016 and stated that 25
the matter pending disposal in the High Court (W-P-T (c‘)
n0.3660 of 2016 titled Manoj Kumar Vs. Sangeet Natag
Akademi), the OM dated 18.10.2016 and oM date{i
05.12.2016 be recalled. The petitioner herein further stated th?.:‘
he should be allowed to continue on the said post and let the
Hon’ble High Court decide the writ petition filed by Shrl
Manoj Kumar. i '

Copy of the letter dated 03.12.20:6 is being placed on record
as “Annexure R1-5” appearing ol page no.81 to 85. .

K. That in the meantime the Hon’ble High Court of Delhi 11?'.!.
W.P. n0.3660 of 2016 titled Shri Manoj Kumar Vs. Sangect

Natak Akademi directed the ansv.ering respondent to seek
instructions in respect to letter dated 02.06.2016 whereby the
Ministry of Culture had called upon the answering responclel_nt
to declare the selection for the post of Junior Clerk-cum-Typist
as null and void. : :
Copy of the order dated 30.01.2018 passed by the Hon’ble
High Court of Delhi in W.P. No.2660 of 2016 is being placed
on record as “Annexure R1-6” appearing on page no.86.

L. That vide a letter dated 16.04.2018, the Ministry of Culture,
referring the letter issued by theé Ministry dated 02.06.20:5
again called upon the answering, respondent to inform to the
Ministry of Culture as to whether the answering responden:
has taken any action to make the selection process as null and
void. The Ministry further called upon the answering
respondent the reason for not taking any action. ;

Copy of the letter dated 16.04.2C18 is being placed on record
as “Annexure R1-7” appearing on page no.87. 3

i

. GOP\{
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M
k Tl 3 !
nat the committee cf)r.'x.‘r.prising of the Secretary

SNA, thr

Other’lg?;tesl Dly. Secretaries, SNA, Section Officer,

B 111 8.04.20}8 and realized that the proper

tocdoc] 0 Iowed wl.ule making t2€ appointment &% {

dec are the appointment as nall and void. It was Farther
ecided that the decision be informed to the Hon’ble

whereby the subject matter was pending.

n renderst: in

26. . .
Mr.Gogna has placed strong reliance on @ decisio
National Fertilizers Ltd. and others vs- Somvir Singh reporéd i

(2006) 5 SCC 493 to highlight his sub:
riules by following "

mission that the re¢ gitment

he proc_edure

should be as per the the Recruitment
the recruitment rules _f.f"O‘Llld

made in violaticn of
on para 79 of National Fertilizers, Ltd.
d that the purpose of an external

and any appointment
be a nullity. While relying
s submitte
e that the procedur
nded that tie judgment sought to b

| (supra), Mr.Gogna ha
member was 0 ensur

Mr.Gogna has also conte
upon by counsels for the appellants, would not ap
22 'aﬁd.?l»i:- of Nationd

present case. Paras 20,

(supra) are 1'eproduced as under:
ution Bench opin
Recruitment Rules as also inv

20, The Constit =d that any éppointment m_iii%e in .
violation of the iolation of Articles -;

14 .and 16 of
raised on behalf of the employces [
employees who had conti nued for a fairly long SPe
must consider their cases for regula.risation was answered, thus:

!
[Umadevi (3) case [(2006) 4 scCl: (2006) 4 Scale 197] sCCp:

| 29, para 26]
' «26. With respec

[ ]
¢ why should the State be allowed to depart
. +from the normal rule and indulge in temporary employmert
" in permanent posts? This Court, in our view, 18 bound o

insist on the State making regulat and proper recruitments

Page.20 of 24
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and-m bound not to encourage cr Shut its eyes '° thte

persistent transgression of the rulss of regular recruitme?
The direction to make permanen':-e—the distinction ¢
regularisation and making permaitent, w
here—can only encourage the Sta€, the m
flout its own rules and would confer undue be:,neﬁts ogct
at the cost of many waiting 10 compete. W1t rgs[?lgéz) T
direction made in para 50 (of SCC) of Piara S8 4
SCG 118 : 1992 SCC (L&S) 822 (1992) 21 A%~ a5 (of ¥
some extent inconsistent with the sonclusion " ps hat the |

SCC) therein. With great respect, it @

ter
last of the directions cleatly runs count
constitutional scheme of

earlier part of the decision.
decision has laid down the law thc all ad hoC,

casual employees engaged witbqgt followalgsm

recruitment procedure should be made perm e

' . XXXX )

XXXX XXXX o held
isi - 1s Court, it Was &7

22. Taking noté of some recent decisions 01 this ; i

: i - +ments 11 ¥
that the State does not enjoy @ power -c make appointm

ituti Umadevi (3)
I the Constitution. 1t durther quoted [ V2 b
o e 55 with approval 2 decision of this

 33-34, para 38] /G .
Eajs;’tsig%n}ign Public pService Corimission V- Girish Jayaf{’i}lgfﬁﬂzf
Vaghela [(2006) 2 SCC 482 : 200¢ sCC (L&S) 339 (2 ;)
Scale 115] in the following terms: (sCCp- 490, para 12) ;
«The appointment to any post ander the State can t:)nljf‘l.ae
made after 2 proper-advertisement has been made. inviting

'applications from eligible cand:dates and holding of se_1egition
by a body of experts or @

snecially constituted committee
whose mem

bers are fair and, impartial through a written
' examination or interview of some other rational criteria for
judging the inter s merit of candidates who have applied in
response to the advertisement i-de. A regular appointment t©
a post under the State or Ui_.-j,'on cannot be made without
issuing advertisement in the prescribed manner which may in
some cases include inviting appjications from the employment
exchange where eligible candidates get their names regié‘a:ered.
Any regular appointment made on 2 post under the State or

Union without issuing ‘advertisement inviting applications

7
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g

out holding a prope
et a fair chanc€ to
ed under Artscll;.

i

from .eligiblc candidates and with
selection where all eligible canc'dates &
compete would violate the. guaranc® enshrin
16 of the Constitution.”
It was clearly held: [Umadevi (3) case 1(2006) 4 sCC
Scale 197], SCC p. 35, para 41] 2
“These binding decisions &r simperatives % adhz‘:rCﬂtﬁi
to Articles 14 and 16 of the °
process of public employmem." }
' KAXX

KXXX . KXXX i
st ¢ arisation O

24. The Constitution Bench thought o1 d
ly of those employees ¥

the services On
- 2 ik in State a,
irregular xplained, 17 1967 SC 1071 > RP

Narayanappd [(196 CR 128 & :

Nanjundappa V- g Thimmiah [(1972) | SCC 407 : o 20
799] and B.N. Nagarajan V: e o Karnd ka [(

. (1979) 3 3CR 937] wher in 5

ccl: 6) 4 Scaid

only such

meant 0 cure
owed in making ‘b=

methodology foll
f Kavita Meent

ed by the Apex

nha & Ors-

27, Mr.Gognd has further contended faut the ©€ase 0
(supra) Was decided on the basis of & judgment render

a vs. Sutyanarain Si

court in the case of Ishwar Chandr

reported in (1972) 3 SCC 383. He sttm

o did not attend the meetin

its that in the aforesaid,ﬁiatter,
the nominee wh g was @ <itting judge of the

High Court. The Supreme Court axtracted various communiations
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betw
een the
. _]Ud e i
opportunlty e and the vice-chancel'or to show that the suffic’ent
was giv 1 '
given to the judge o attend the meeting and

ace :

Iheordmgl)’ the judgments sought to be welied upon by the counsel: for
appellants would not apply to the facts of the present case. It is

further pointed ) . :
out by Mr.Gogna that ir: ine present case the secre’ery
could not have been part of the Selection Committee as Per the
recruitment rules and only two pei sons o be nominated by her should
have been part of the Committee which is also a ground which shows

the illegality in the selection process. i _
28.  Similar facts were dealt by the Apey Court in the case of People’s
Union for Civil Liberties vs. Union of India reported in (2005) 5 scC
363 which was also relied upon by the- Division Bench of this Coutin
Kavita Meena (supra) where despite safficient notice, the memters
did not attend the meeting. While counsels for the petltlone' and
appelléms had submitted that the ,_commumcatmn was sent On
20.05.2015 and thus, there was a reasonable time for the Minisy to
provide a nomination. In our view, this submission is without any
force as it is common knowledge that tae files do not move at such a
quick pace although in this case they did but not fast enough to
providé a nominee within two days. The submission of learned
counsels for the appellants that the appellants have worked fof three
years and thus, their appointment should not be cancelled, does seem
to be attractive and convinéing but from the record it transpuep that
the Ministry was unhappy by the faét that the akademi which i:“': fully
funded by the ministry of culture, 11 ‘he salaries are released h" the

ministry, their representative was not’ present ¢ and show cause 11t.t1CES

i
(75/?4 -
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were issued on 11.06.2016 and 5.12.20 l,“; put there was 0 finality 45

the appellants wanted to await the devition 1B the ca
Kumar. It has been repeatedly held tht any appoint™®

against the recruitment rul

RTI shows that the same does not bear signature
Members but only of the officiating secretary

strange and unusual that for the post of
those persons Wert interviewed, who h
typing test. Even if the wrl

same day, persons who had

interview.

29: Resultantly, W€ find no merit i

same are accordingly dismissed.
case a fresh examination i held, both the appellants an

will be given age relaxation of three years. Advertiseme

up the post sha

of this Qrder.

...1
OCTOBER 05, 2018
tb
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es is illegal and voi

result, copy of which has been handed over in Courb recelV

se of Man?J
nt which!is

id. We also find that the
ed ur.der

s of the Commitizee
We ﬁnd it ratmur

Junior Clerk—cum—Typlst eyen
marks in __the

d the petltwner
nt for fitling

1l be pubhﬂhed not later than tWo months from the date

-
- 1 - o

G.S.SISTATL, J.

+

e 7
iL)

SANGIPX DEINGRA SEHGAL, J
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